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Court of Appeals of the District of Columbia. 


No. 4371 

Clara D. Taylor et al., Appellants, 

vs. 

Arthur P. Drury. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 43962. 

Arthur P. Drury, Trustee, Plaintiff, 

vs. 

Clara D. Taylor, William B. Dawson, and Joseph Y. Reeves, 

Trustee, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Bill of Complaint. 

Filed Apr. 16, 1925. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 43962. 

Arthur P. Drury, Trustee, Plaintiff, 

vs. 

Clara D. Taylor, William B. Dawson, and Joseph Y. Reeves, 

Trustee, Defendants. 

The Bill of Complaint of Arthur P. Drury, Trustee, respectfully 
shows to the Court: 
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1. lie is a citizen of the United States, a resident of the District of 
Columbia and tiles this Bill as trustee substituted by a decree of this 
Court in the place and stead of deceased trustees under a deed of trust, 
as hereinafter more fully set forth. 

2. The defendants are citizens of the United States and residents 
of the District of Columbia. The defendants Clara D. Tavlor and 
William B. Dawson are sued herein with respect to their interest in 
Lots Numbered Three (3) and Four (4), in Square Numbered Four 
Hundred and Four (404) in the District of Columbia, as herein¬ 
after more fully set forth. The defendant Joseph Y. Reeves is sued 
as trustee under the deed of trust hereinafter referred to, having been 
substituted, with plaintiff, in the place and stead of the trustees 
named in said deed of trust. 

3. On June 9, 1890, one Margaret Boyd Dawson, the 

2 mother of the defendants Clara D. Tavlor and William B. 
Dawson, made, executed and delivered to the defendant Clara 

D. Taylor her promissory note for $1,000, dated June 9, 1890, and 
payable to the order of the defendant Clara D. Taylor twelve months 
after date with interest. To secure said note Margaret Boyd Dawson 
executed a deed of trust conveying said lots Numbered Three (3) and 
Four (4) in Square Numbered Four Hundred and Four (404) to 
S. Norris Thorne and Fred II. Smith as trustees, said deed of trust 
containing the usual provision for advertisement and sale at the 
request of the party secured, of the property conveyed, upon default 
in the payment of said note. Said deed of trust was recorded 
July 18, 1S96, in Liber 2148 at Folio 8 of the Land Records of the 
District of Columbia. 

4. Said Margaret Boyd Dawson died July 13, 1921, and on March 
2d, 1923, the defendant Clara D. Taylor filed herein a bill of com¬ 
plaint against the defendant William B. Dawson, said cause being 
known on the dockets of this Court as Equity No. 41,111, seeking the 
reformation of the description of said property, and for the appoint¬ 
ment of trustees in the place and stead of those named in said deed 
of trust, who had long since died. 

5. On December 21, 1923, plaintiff was, by decree of this Honor¬ 
able Court, substituted as trustee under said deed of trust, together 
with the defendant Joseph Y. Reeves. From this decree an appeal 
was taken to the Court of Appeals of the District of Columbia, which 
Court affirmed the decree of this Court in said equity cause No. 

4 i ,m. 

G. At the trial of said equity cause it was contended by the defend¬ 
ant William B. Dawson, and he now contends, among other 

3 things, that the defendant Clara I). Tavlor as the holder of 
the promissory note herein described, is not entitled to inter¬ 
est thereon bevond the period of one year from and after the date of 
said note. No payment has been made on account of the principal 
or interest of said note. The Court of Appeals declined to pass 
upon this contention at the time said appeal was before it, saying: 

‘‘The appellant's counsel have argued the question whether in 
case the court holds the mortgage debt to be enforceable, it would 
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allow interest upon it for the entire period elapsed since the date of 
its execution. That question, however, is not involved in the present 
issue, for this proceeding is designed merely to put the appellee in 
the same situation with respect to the enforcement of the deed of 
trust which she would have been in were the trustees therein named 
still living. Accordingly the relief granted to the appellee by the 
lower court, omitting the clerical reformation of the deed, consisted 
of no more than the appointment of new trustees, who were invested 
with the same powers as were possessed by their predecessors under 
the deed of trust. It is true that this necessarily implied that the 
appellee was a creditor whose debt was secured by the deed of trust 
and was unpaid, but that court entered no finding or decree as to the 
amount of the debt. The relief granted to the appellee below did 
not depend in any manner upon the exact amount due her upon her 
claim, hence we make no finding and express no opinion on the 
subject of interest, nor is that subject adjudicated in this case.” 

7. Your plaintiff is in receipt of a request from Henry E. Davis, 
Esquire, counsel for Clara D. Taylor, to sell the property described 
in said deed of trust. A true copy of said request is attached hereto 
marked “Exhibit A” and prayed to be read and considered as a 
part hereof. Your plaintiff is also in receipt of a letter from Messrs. 
Minor, Gatley <fc Rowland, attorneys for William B. Dawson, advis¬ 
ing your plaintiff that a tender had been made of the principal of 

said note and interest thereon for one year, which tender was 
4 refused, and advising your plaintiff that any advertisement 

of the sale of said property will be made at his risk and re¬ 
sponsibility. A true copy of said letter is attached hereto, together 
with its enclosures, marked “Exhibit B" and prayed to be read and 
considered as a part hereof. 

8. Your plaintiff has requested his co-trustee, the defendant 
Joseph Y. Reeves, to join with him in filing a bill herein seeking 
the instruction of this Honorable Court as to the proper action tc 
take in the premises, and has been advised by said co-trustee that 
it is his opinion that your plaintiff must first proceed to advertise 
said property for sale because of default in the payment of the note 
secured by said deed of trust and thereafter, if necessary, file a bill 
of interpleader to determine the proper disposition of the proceeds 
of said sale. Accordingly, plaintiff’s co-trustee lias declined to join 
in this bill. 

9. Your plaintiff is advised that if a tender of the amount due 
under said deed of trust has been made, he is without authority 
to conduct a sale of said property, but your plaintiff is unable to 
decide what sum is due under said deed of trust and whether or not 
a tender of such sum has been made. Your plaintiff is further ad¬ 
vised that under the will of said Margaret B. Dawson, a true copy 
of which is attached hereto, marked “Exhibit C” and prayed to be 
read and considered as a part hereof, the defendant "W illiam B. 
Dawson has the right to occupy the portion of said premises used by 
him as an office so long as he may desire, and that if said property 
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is now sold your plaintiff will be depriving him of that right, 
5 if it bp that he has made a proper tender of the amount due 
under said deed of trust. 

therefore, the premises considered your plaintiff prays: 

1; That this Honorable Court may issue a rule to show cause 
against each of the defendants herein requiring them to appear on 
a day certain and show cause, if any they have, why the prayers 
of this bill shall not be granted. 

2. That this Honorable Court will instruct your plaintiff as to 
what action he shall take with respect to the advertisement and sale 
of the property herein described in accordance with the directions 
of the defendant Clara D. Taylor, as given by her attorney, Henry 
E. Davis, Esquire. 

3. That this Honorable Court will instruct your plaintiff as to 
the amount due the said Clara D. Taylor under the deed of trust 
herein described. 

4. And for such other and further relief as the nature of the 
case may require and to the Court may seem just and proper. 

The Defendants to this Bill are: Clara D. Taylor, William B. 
Dawson, and Joseph Y. Reeves. 

ARTHUR P. DRURY. 


District of Columbia, ss: 

Arthur P. Drury being first duly sworn according to law, upon 
oath deposes and says: I have read over the foregoing Bill bv me 
subscribed and know the content- thereof; the matters and things 
therein stated as of my personal knowledge are true and 
6 those stated upon information and belief 1 believe to be 
true. 

ARTHUR P. DRURY. 

Subscribed and sworn to before me this 16th dav of April, 1925. 

MORGAN II. BEACH, 

Clerk, 

By F. E. CUNNINGHAM, 

Clerk. 


“Exhibit A.” 

Law Offices of Henry E. Davis, Wilkins Building, Washington, D. C. 

March 23, 1925. 

Messrs. Joseph Y. Reeves and Arthur P. Drury. 

Dear Sirs: 

In behalf of Mrs. Clara D. Taylor, the party secured thereby, you, 
as substituted trustees therein, are requested to carry into effect the 
certain deed of trust of date June 9, 1896, and recorded in Liber 
No. 2148 at Folio 8, et seq., one of the Land Records for the Dis- 
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trict of Columbia, by selling the property therein described and in 
accordance with the terms thereof. 

Yours truly, 

HENRY E. DAVIS, 
Attorney for Clara D. Taylor. 

7 “Exhibit B.” 


Minor, Gatley, & Roland, Attorneys at Law, Colorado Building. 


April 1, 1925. 

Messrs. Joseph Y. Reeves and Arthur P. Drury. 

Dear Sirs: 


By decree of the Supreme Court of the District of Columbia, passed 

on the 21st day of December, 1923, you were appointed trustees in 

the place of the deceased trustees named in a certain deed of trust 

executed by Margaret Boyd Dawson, dated June 9, 1896, and 

recorded July 18, 1896, in Liber 2148 at folio 8 et seq., one of the 

land records of the District of Columbia, given to secure a note for 

$1,000, bearing even date with said trust, and payable twelve months 

after date with interest to the order of Clara D. Tavlor. 

*/ 

We enclose herewith copy of a letter which we addressed to Henry 
E. Davis, Esquire, attorney for Mrs. Taylor, on March 9, 1925, 
together with a copy of his reply thereto bearing date March 18, 
1925. 

In behalf of Mr. Dawson we hereby renew our offer to pay the 
amount referred to in our letter of March 9th, in satisfaction of the 
note held by Mrs. Taylor. 

In this situation we respectfully submit to you that you are 
without authority to proceed to advertise said property for sale under 
the terms of said trust and hereby notify you of our objection to 
your pursuing such course, and that if you do so advertise 
8 said property for sale you must do so at your own risk and 
upon your own responsibility. 

Very truly yours, 

MINOR, GATLEY & ROWLAND, 

Attorneys for William B. Dawson . 


2 encs. 
b/b. 


“Exhibit B.” 


Henry E. Davis, Esq., 
Wilkins Building, 

Washington, D. C. 


March 9, 1925. 


Dear Mr. Davis: 


In the case of William B. Dawson, vs. Clara D. Taylor, in which 
the Court of Appeals recently determined some of the issues in¬ 
volved between the parties, we desire in behalf of Mr. Dawson to 
tender to your client the sum of $1,060 in satisfaction of the note 
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held by her and secured by deed of trust on premises known as 
parts of lots 3 and 4 in square 404, this City. Of course we under¬ 
stand in order to comply strictly with the law it will be necessary 
for us to tender this amount in “Coin of the Realm.’’ If, however, 
your client would not accept it if tendered, it would seem to be a 
more or less silly and futile thing to do. Mr. Dawson, however, is 
willing to pay this amount in full settlement of the note and we are 
writing to ask whether or not your client insists upon a formal 
tender being made, or whether she will waive a formal ten- 

9 der in the premises. 

We would appreciate your letting us hear from you at 
your earliest convenience. 

Very truly yours, 

MINOR, GATLEY & ROWLAND. 

b/b. 

“Exhibit B." 

Law Offices of Henry E. Davis, Wilkins Building, Washington, D. C. 

March 18, 1925. 

Messrs. Minor, Gatlev & Rowland, 

Colorado Building, 

Washington, D. C. 

Dear Sirs: 

Your favor of the 9th instant in relation to the case of William 
B. Dawson v. Clara D. Taylor reached me while I was confined to 
my house with a severe attack of Lumbago, and I am at my office 
today for the first time since its receipt. 

The tender bv Mr. Dawson of the sum of $1,000 in satisfaction 
of the note held by Mrs. Taylor and secured on premises known as 
parts of lots 3 and 4 in square 404. this city, is treated as though 
duly made in “Coin of the Realm,” as you express it, hut is re¬ 
spectfully declined. 

The mandate from the Court of Appeals is due to go down to the 
Supreme Court of the Distriet of Columbia at the latest by 

10 the end of this week, and upon its receipt by the latter Court 
T shall in Mrs. Taylor’s behalf call upon Mr. Reeves and Mr. 

Drury, the subtsituted trustees in the deed of trust securing the 
note, to sell the premises. Any question thought to exist as to the 
distribution of the proceeds of sale may thereafter be met and dis¬ 
posed of. 

Very truly yours, 

HENRY E. DAVIS. 

HED/EIIH. 


“Exhibit C.” 

I. Margaret B. Dawson of Washington. D. C., being of sound and 
disposing mind, memory and understanding, and being desirous of 
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settling my worldly affairs, do therefore make and publish this my 
last, will and testament, hereby revoking and annulling all wills 
by me heretofore made. I give, devise, and bequeath my estate and 
property, real and personal, as follows, that is to say: 

First, I devise to my heirs, Clara D. Taylor and William B. Daw¬ 
son. to them and their heirs and assigns forever, the premises at 
807 Ninth Street, N. W., being situated thereon one frame house, 
first satisfying a mortgage of $1,000.00 held by Clara D. Taylor, 
then share and share alike, the same not to be sold without the full 
consent of both parties. I desire that the said William B. 

11 Dawson be permitted to occupy the said premises as long 
as he may desire provided he pay a monthly rental to the 

said Clara W. Taylor, or heir, of thirty dollars. Should he desire 
to vacate the property, the said Clara D. Taylor or heir shall have 
the right to rent, or lease the same, and all moneys acquired from 
the rental or lease thereof to be for her personal use. 

In case the said William B. Dawson, being the occupant of the 
premises, fail to pay the stipulated rental to the said Clara D. Taylor 
or heir, he shall be duly notified and given thirty days in which to 
satisfy Clara D. Taylor’s or heir’s claim for all money due her for 
rent. Failing to meet the obligation he must at the expiration of 
the thirty days vacate at once the living portion of the house. Clara 
D. Taylor or heir shall then have the right to rent, or lease the 
premises situated at 807 Ninth Street., N. W. to her best advantage, 
all moneys received therefrom to be for her personal use. 

I will that Clara D. Taylor or heir asume and pay all taxes, water 
rents, and necessary repairs to the property, using her own discre¬ 
tion as to what shall constitute repairs sufficient to keep the premises 
in a tenantable state, provided that the yearly rental received is 
sufficient to meet these expenses. In case it is not sufficient then 
the amount of expense in excess of the sum received for rental of 
the premises is to be shared equally by Clara D. Taylor or heir and 
William B. Dawson, whether William B. Dawson is the occupant of 
the premises as tenant or whether the tenant be another party. 
Should the premises be unoccupied or vacant, then all ex- 

12 ponses for all purposes are to be shared equally by Clara D. 
Taylor or heir and William B. Dawson. 

The restrictions hereinabove mentioned apply to the living or 
resident portion of the premises and are not to interfere with the 
occupancy of that portion now occupied by William B. Dawson as 
an office, it being so willed by me that he be permitted to occupy 
same as an office, even should he fail to comply with the stipulation 
as to payment of rental, or should he desire to vacate premises, pro¬ 
vided however that should he vacate the entire premises, including 
the office portion, that all rentals received from any and all sources 
are to be for the personal use of Clara D. Tavlor or heir. 

Furthermore, T desire that in the case of the death of Clara D. 
Taylor, her heir Nellie Bovd Taylor shall inherit her share in the 
premises situated at 807 Ninth Street, N. W. All matters pertain¬ 
ing to occupancv of premises, payment of rental, amount of rental 
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to be paid, taxes and expenses, to be under the same conditions 
between Nellie Bovd Tavlor and William B. Dawson as thev are 

• v _ _ _ 

hereinwith set forth between Clara D. Taylor and William B. Daw¬ 
son. The property to be sold only with the consent of both Wil¬ 
liam B. Dawson and Nellie Bovd Taylor. All just claims to be 
settled out of the proceeds of the sale and the remainder of the 
moneys received from the sale thereof to be divided equally, share 
and share alike, between Nellie Bovd Tavlor or heirs, and Wil- 
liam B. Dawson or heirs. 

In case of the death of the said William B. Dawson the property 
shall be offered for sale, and sold, Clara D. Taylor or heir 

13 having the sole right to determine the time and manner of 
selling, and all moneys received therefrom after settlement 

of all just claims allowed by law shall be equally divided, share and 
share alike, between Clara D. Taylor, or heirs, and the heirs of 
William B. Dawson. 

Second, 1 hereby bequeath to Clara D. Taylor, or in the event 
of her death to Nellie Boyd Taylor, all my personal property con¬ 
sisting of all moneys in bank, life insurance, mining stock, and 
miscellaneous personal effects, to inherit the same absolutely. 

Third. I desire that my funeral expenses be paid out of my per¬ 
sonal property, or the proceeds thereof. 

Fourth. In ease of any controversy, contention, or attempt on the 
part of any beneficiary, or heirs of anv beneficiary named herein to 
set aside this will or any part thereof, all my property, both real and 
personal, is devised and bequeathed to the noncontesting party or 
his or her heirs. 

Lastly, T hereby nominate, constitute and appoint Nellie Boyd 
Taylor as executrix of this, my last will and testament, and I desire 
that mv executrix hereinbefore named shall not be required to give 
bond for the faithful performance of the duties of that office. 

In testimony whereof I have set my hand and seal to this, my 
last will and testament, at Washington, D. C. this sixth day of Sep¬ 
tember in the vear of our Lord one thousand nine hundred and 
thirteen. 

MARGARET B. DAWSON, [seal.] 

14 Signed, sealed, published, and declared, by Margaret B. 
Dawson the above-named testatrix, as and for her last Will 

and Testament, in our presence, who at her request, and in her 
presence, and in the presence of each other, have hereunto subscribed 
our names as attesting witnesses. 

FRED TREULEBEN, 

Residence. Washington, D. C. 
GEO. B. FLEMING. 

Residence. 1755 Columbia Road. N. W. 

CHARLES M. WRIGHT, 
Residence, 1755 Columbia Rd., Wash., D. C. 
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Rule to Show Cause. 


Filed Apr. 16, 1925. 

******* 


Upon consideration of the Bill of Complaint of Arthur P. Drury, 
Trustee, herein this day filed, it is this 16 day of April, 1925, 
ordered that the defendants Clara D. Taylor, William B. Dawson 
and Joseph Y. Reeves, Trustee, appear herein on the 24 day of 
April. 1925, at ten o’clock A. M. and show cause, if any they have, 
why the prayers of said Bill requesting that plaintiff be instructed 
as to what action he shall take with respect to the advertisement and 
sale of parts of Lots 3 and 4, in Square 404, in the District of Co¬ 
lumbia, in accordance with the directions of the defendant 
15 Clara D. Taylor, bv her attorney. TIenry E. Davis, Esquire, 
under the provisions of the deed of trust referred to in said 
Bill, and further requesting instruction as to the amount due on the 
promissory note secured by said deed of trust, should not be granted: 
Provided a copy of the rule be served on said defendants at least two 
days prior to the return hereof. 

By the Court: 

WILLIAM IIITZ, 

Justice. 


Marshal’s Return. 


Filed Apr. 23, 1925. 

Served a copy of the within rule on defendants named personallv, 
4/16/25. 

E. C. SNYDER, 

U. S. Marshal. 


Return of Defendant Clara D. Taylor. 

Filed May 1, 1925. 

******* 

Comes now the defendant Clara D. Taylor, by her attorney, 
16 and for answer to the rule of April 16, 1925, to show cause, 
issued upon the bill of complaint in the above-entitled cause, 
says that the said bill of complaint does not make or state any case 
entitling the plaintiff to the relief thereby prayed, or to any relief in 
the premises, nor does it state any ease cognizable in equity or re¬ 
specting which the Court has jurisdiction or authority to grant the 
relief prayed, whether in manner and form as prayed or any other 
wise however. 

Wherefore, defendant prays that the said bill of complaint be dis¬ 
missed, and that she be discharged lienee without dav. 

IIENRY E. DAVIS, 
Attorney for Defendant Clara D. Taylor. 


10 


CLARA D. TAYLOR ET AL. VS. ARTHUR P. DRURY. 


A nsvwr of Joseph Y. Reeves to Bill. 

Filed May 1, 1925. 

****** * 

Answer of the Defendant Joseph Y. Reeves, Trustee, to the Bill of 
Complaint in the Above-entitled Cause. 

The said defendant, for such his answer, says: 

Tie admits the allegations of the said hill in substance to he true, 
hut he is advised, and therefore avers, that the said hill of complaint 
docs not make or state a case entitling the plaintiff to the relief 
thereby prayed, or to any relief in the premises, nor does it 

17 state any case cognizable in equity or respecting which the 
Court has jurisdiction or authority to grant the relief prayed, 

whether in manner and form as prayed or any other wise however. 

JOS. Y. REEVES. 

District of Columbia, ss: 

Before me a Notary Public in and for the District aforesaid, per¬ 
sonally appeared Joseph Y. Reeves, who, being by me first duly 
sworn, deposes and says that he knows the contents of the foregoing 
answer by him subscribed and that he verily believes the statements 
therein made to be true. 

Subscribed and sworn to before me this 30th dav of April, 1925. 
[seal.] MAUD FELLITEIMER, 

Notary Public, D. C. 

Separate Ansiver of William B. Dawson. 

Filed May 1, 1925. 

******* 

1 to 9. For answer to the matters and things set forth in para¬ 
graphs 1 to 9 of said Bill, this defendant says he admits the cor¬ 
rectness of the averments of paragraphs 1 to 9 of said Bill, both in¬ 
clusive. 

Further answering, this defendant says that he is advised by 
counsel that under a correct interpretation of the will of said 

18 decedent. Margaret Boyd Dawson, the said Clara D. Taylor is 
not entitled to payment of the note for $1,000 mentioned and 

referred to in the third paragraph of said Bill, with interest thereon 
from June 9. 1896; that the amount she is entitled to on account of 
said note, according to its tenor, is $1,000 with interest at 6% to the 
date of the maturity of said note: and that by reason of the laches on 
the part of said Clara D. Taylor she is not entitled to receive in settle¬ 
ment of said note more than 81.000 with interest thereon at 6% to 
the date of maturity of said note. 
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And this defendant desires and requests that this Court determine 
what amount is due and payable to said Clara D. Taylor on account 
of the said note, to the end that he may pay the same and thus avoid 
a sale of the property upon which it is secured. Otherwise this de¬ 
fendant will be irreparably damaged by a sale of said property by 
the trustees substituted under the deed of trust secured by said note. 

And having fully answered this defendant prays to be hence dis¬ 
missed with his reasonable costs herein. 

WILLIAM B. DAWSON. 


MINOR, GATLEY & ROWLAND, 

Attorneys for Defendant William B. Dawson. 

District of Columbia, ss: 

William B. Dawson being first duly sworn deposes and says: I 
have read the foregoing Answer hy me subscribed and know the 
contents thereof; the matters and things therein stated as of my per¬ 
sonal knowledge are true and those stated upon information and 
belief I believe to be true. 

WILLIAM B. DAWSON. 


19 Subscribed and sworn to before me this 28th dav of April, 

1925. 

[seal.]' D. FULTON HARRIS, 

Notary Public, D. C. 

Memorandum of Court. 

Filed Jun. 9, 1925. 

******* 

Motion to dismiss denied; will construed to require payment of 
interest for one year onlv. 

WILLIAM IIITZ, J. 

June 8, 1925. 


Decree. 

Filed Jun. 30, 1925. 

******* 

This cause having come on for consideration by the Court upon 
the bill of complaint, the rule to show cause issued thereon, 
20 the answers of the several defendants to the said rule, includ¬ 
ing the motion of the defendant Taylor in and by her answer 
to dismiss the bill, and having been presented by counsel and con¬ 
sidered by the Court, 

It is, this 29 day of June, 1925, adjudged, ordered and decreed 
that the said motion to dismiss be, and the same is hereby denied, 
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and that the will of Margaret Boyd Dawson in the hill mentioned 
and a copy whereof is thereto annexed be, and the same hereby is, 
construed and declared to entitle the defendant Clara D. Taylor to 
payment of the note for $1,000 in the bill mentioned and referred 
to, with interest at six per cent per annum to the date of the maturity 
of said note, that is to sav, for one year and no more, and that the 
plaintiff Arthur P. Drury and the defendant Joseph Y. Reeves, sub¬ 
stituted trustees in the deed of trust securing the said note, be, and 
they hereby are, instructed accordingly. 

WILLIAM IIITZ, 

Justice. 

From the foregoing order and decree the defendants Clara D. 
Ttavlor and Joseph Y. Reeves, Trustee, jointly and severally in 
open Court appeal to the Court of Appeals of the District of Columbia, 
and the maximum penalty of their undertaking on such appeal for 
costs is hereby fixed at the sum of $100. with the privilege in lieu 
of such undertaking to deposit in the Registry of the Court the sum 
of $50 as securitv for such costs. 

W. H., 

Justice. 

21 Memorandum. 

July 3, 1925.—Bond on appeal of defendants, Clara D. Taylor and 
Joseph Y. Reeves, for $100. approved and filed. 

Assignments of Error. 

Filed Jul. 7, 1925. 

******* 

The Court erred as follows: 

1. In holding that the bill of complaint states a case entitling 
plaintiff to the relief thereby prayed. 

2. In holding that the bill of complaint states a case cognizable 
in equity or respecting which the Court had jurisdiction or authority 
to grant the relief prayed. 

3. In overruling the motion to dismiss the bill of complaint. 

4. In construing the will of Margaret Boyd Dawson in the bill 
mentioned on the allegations, averments and prayers thereof. 

5. In construing the said will as entitling the defendant Clara D. 
Taylor to payment of the note for $1,000 in the bill mentioned and 
referred to with interest at six per cent per annum to the date of the 

maturity of said note, that is to say, for one year and no more. 

22 6. In instructing the plaintiff and the defendant Joseph Y. 

Reeves, trustees, accordingly. 

7. In not dismissing the bill of complaint. 

HENRY E. DAVIS, 

Attorney for Defendants Taylor 

and Reeves, Trustee, Appellants. 


CLARA D. TAYLOR ET AL. VS. ARTHUR P. DRURY. 
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Designation for Record. 

Filed Jul. 7, 1925. 

******* 

Clara D. Taylor and Joseph Y. Reeves, trustee, appellants in the 
above-entitled cause, designate for the record on their appeal therein 
the following, and direct the Clerk to prepare the same accordingly: 

1. The bill of complaint and exhibits thereto. 

2. The rule to show cause issued thereon. 

3. The return to the said rule of the defendant Clara D. Taylor. 

4. The answer of the defendant Joseph Y. Reeves, trustee, to the 
bill of complaint. 

5. The answer of the defendant William B. Dawson to the bill of 
complaint and the rule to show cause. 

6. The decree of the Court of June 29, 1925. 

7. Memorandum of the filing of the undertaking on the appeal. 

8. Assignments of error. 

23 9. This designation. 

HENRY E. DAVIS, 
Attorney for Appellants. 

July 7, 1925. 

24 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 


I, Morgan II. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 23, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 43962 in Equity, wherein 
Arthur P. Drury, Trustee, is Plaintiff and Clara I). Taylor, William 
B. Dawson, and Joseph Y. Reeves, Trustee, are Defendants, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 28th day of September, 1925. 


[Seal Supreme Court of the District of Columbia.] 


EW. 


MORGAN II. BEACH, 

Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
4371. Clara I). Taylor et al., appellants, vs. Arthur P. Drurv. Court 
of Appeals, District of Columbia. Filed Sep. 28, 1925. Henry W. 
Hodges, clerk. 
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IN THE 


(Court of Appeals, Sistrirt of Columbia 

October Term, 1925. 


No. 4371. 


Clara D. Taylor and Joseph V. Reeves, Trustee, 

Appellants , 

vs. 

Arthur P. Drury, Trustee. 


Appeal from the Supreme Court of the District of 

Columbia. 


BRIEF IN BEHALF OF APPELLANTS. 


I. 

STATEMENT OF THE CASE. 

Appellee, (hereinafter called plaintiff), and appel¬ 
lant Reeves, substituted trustees, in accordance with 
the provisions of Section 534 I). C. Code, in the place 
and stead of deceased trustees in a deed of trust dated 
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June 1896, to secure a note of Margaret B. Dawson for 
$1,000, hearing even date with the deed, and payable 
twelve months after date with interest to the order 
of appellant Taylor, having been requested to carry 
into effect the terms of the deed of trust 1 >v selling tin* 
property therein described in accordance therewith, 
plaintiff declined to comply with the request and filed 
his hill of complaint against his co-trustee, Reeves. 
Mrs. Tavlor and the latter’s brother William B. Daw- 
son, asking the Court to instruct him as to what action 
he should take respecting the sale of the property 
secured and as to the amount due Mrs. Tavlor in the 
premises. 

The ground of plaintiff’s objection to complying with 
Mrs. Taylor’s request is that the note in question hav¬ 
ing been barred bv limitation and revived onlv bv a 
provision of Mrs. Dawson’s will, interest on the same 
is not collectible from the date of the note up to the 
present time, but for only one year; Mrs. Taylor’s con¬ 
tention being to tin* contrarv. 

Mrs. Taylor moved to dismiss the bill upon the 
ground that it does not make or state any case entitling 
plaintiff to the relief prayed, and does not state any 
case cognizable in equity or respecting which the 
Court had jurisdiction or authority to grant the relief 
prayed, whether in manner and form as prayed or 
otherwise (R. 9, f. 16); and plaintiff’s co-trustee in 
the form of an answer presented the same objections 
to the bill (R. 10, f. 16-17). 

Defendant Dawson by answer set up that the note 
in question is payable with interest only to the date 
of its maturitv, one vear after date, and that bv rea- 
son of her laches Mrs. Tavlor is not entitled to receive 
in payment of the note more than $1000 with interest 
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at six per cent to date of its maturity (I?. 10, f. 17-18). 

The Court below overruled the motion to dismiss the 
bill, and construing the will of Mrs. Dawson to require 
payment of interest on the note for one year only so 
decreed, and instructed plaintiff and his co-defendant, 
substituted trustees as aforesaid, accordingly (R. 11- 
12 ). 

From this decree the ponding appeal was taken. 

II. 

ASSIGNMENTS OF ERROR. 


The Court below erred as follows: 

1. In holding that the bill of complaint states a case 
entitling plaintiff to the relief thereby prayed. 

2. In holding that the bill of complaint states a case 
cognizable in equity or respecting which the Court had 
jurisdiction or authority to grant tin* relief prayed. 

3. In overruling the motion to dismiss the bill of 
complaint. 

4. In construing the will of Margaret Boyd Dawson 
in the bill mentioned on the allegations, averments and 
prayers thereof. 

5. In construing tI k* said will as entitling the de¬ 
fendant Clara D. Taylor to payment of the note for 
$1,000 in the bill mentioned and referred to with in¬ 
terest at six per cent per annum to the date ot the 
maturity of said note, that is to saw for one vear and 
no more. 

0. In instructing the plaintiff and the defendant 
Joseph Y. Reeves, trustees, accordingly. 

7. In not dismissing the bill of complaint. 
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III. 

ARGUMENT. 


1. On the facts. 

Mrs. Dawson was the mother of Mrs. Tavlor and Mr. 
Dawson, defendants to the hill of complaint. On June 
9, 189G, she gave Mrs. Taylor a promissory note of that 
date for $1000, payable twelve months after date with 
interest, and to secure the same conveyed certain prop¬ 
erty l>v deed of trust to two trustees, which deed was 

• • 

duly recorded. Mrs. Dawson died Julv 1J, 19-1, and 
on March ’JO, 19-.‘>, Mrs. Taylor tiled in the Supreme 
Court of the District of Columbia a bill against her 
brother for the appointment of trustees in the place 
and stead of those named in the deed of trust, who had 
loll"- since died, and that Court substituted plaintiff 
and his co-trustee Keeves as trustees under the deed, 
which action this Court duly allirmed. 

In its opinion (”>.*» Wash. Law LYp. ’J47, IMS) tin* 
Court, savin*;' that the question <>f interest on the 
$1000 note was not involved but was raised by appel¬ 
lants’ counsel, concluded as follows: 

“The relief granted to the appellee below did 
not depend in any manner upon the exact amount 
due to her upon her claim, hence we make no 
finding and express no opinion upon the subject 
of interest, nor is that subject adjudicated in 
this case. 

“The appellee, however, has brought herself 
within the provisions of Section fvU 1). C. Code, 
and accordingly the decree of the lower Court is 
affirmed with costs." 

This language of the (Yurt in its opinion is un¬ 
doubtedly the inspiration of the instant case. 
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The language of Mrs. Dawson’s will found by this 
Court as operating to keep alive the indebtedness 
represented by the note is as follows: 

“First, 1 devise to mv heirs Clara 1). Taylor and 
William B. Dawson to them and their heirs and 
assigns forever, the premises at 807 Ninth Street, 
X.W., being situate thereon one frame house, first 
satisfying the mortgage of $1,000 held by Clara D. 
Taylor, then share and share alike, the same not 
to he sold without the full consent of both parties.” 

2. On the law. 


a. The Court below was without authority or juris¬ 
diction to entertain plaintiff’s bill; and plaintiff’s co¬ 
trustee declined to join therein, upon the ground that 
it was the dutv of the trustees first to advertise the 
property for sale because of default in the payment of 
the note, and thereafter, if necessary, to file a bill of 
interpleader to determine the proper disposition of the 
proceeds of sale. 

This position is manifestly sound. The substituted 
trustees are not Court trustees in the usual sense, but 


merely statutory substitutes for the original trustees, 
and occupy in all respects the same position as though 
they, the substituted trustees, had been originally 
named in the deed of trust. 


The section of the (’ode under which tliev were sub- 

•< 

stituted distinctly provides merely for their appoint¬ 
ment as new trustees in the place of those deceased and 
the vesting in them of all title at law and in equity and 
all the powers that had been conveyed to and invested 
in their deceased predecessors. Wherefore, their es¬ 
tate and their powers being measured and defined by 



the deed of trust and not by the decree substituting 
them as trustees therein, their dutv was and is clear 
upon the demand of the holder of the note to carry out 
the provisions of the deed by selling the property, and 
any right of application to the Court in the premises 
belongs onlv to Mrs. Dawson's executrix and her heirs 
at law. 

Against this it is contended that one of the heirs at 


law, the defendant Dawson, is entitled to save the 
property from sale by paying the note in question, 
thereby, in the language of Mrs. Dawson's will, satis- 
fving the mortgage securing the note. But neither 
Mrs. Tavlor nor Dawson takes under their mother's 
will any interest in the premises in question until after 
satisfaction of tin* mortgage, and the only devisable 
interest that Mrs. Dawson had in the premises when 
making her will and at the time of her death was the 
equity, so-called, therein above the encumbrance there¬ 
on and such only could she devise. 

Her will was most artlessly drawn and improvi- 
dently executed. After the provision above quoted, it 
provides that her son be permitted to occupy the 
premises as long as he may desire upon paying to the 
daughter, his sister, a monthly rental of $.'>(), provided, 
however, that, should he desire to vacate the property, 
his sister or her heir shall have the right to all tin* 
revenue therefrom; and it contains other provisions 
alternative to the occupation or vacancy of tin* house 
not material to be considered. Dawson claims the 
right to “satisfv the mortgage" bv paving the note 
secured with one year's interest, and to occupy the 
premises at his pleasure, even for his lifetime, with 
the obligation upon his sister or her heir to apply the 
entire yearly rental paid by him to the payment of all 
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taxes, water rents and necessary repairs, his only 
obligation, besides paying the insignificant rent, being 
to contribute one bait* of the amount of expense in ex¬ 
cess of such rent for the purposes stated; and besides, 
according to the will, be is to be permitted in any event 
to continue to occupy the portion of the premises oc¬ 
cupied by him at the time of bis mother's death, only 
the rest of the premises being provided to be rented 
in case be elects so to continue. 


Not unnaturally, Mrs. Taylor prefers to stand upon 
her rights as the bolder of the note in question and 
have the premises sold, the result of which would be to 
“satisfv the mortgage” according to her mother’s in- 
tent, and to divide the surplus of the proceeds of sale 
equally among herself and her brother, which also is 
in accord with her mother’s intent, namely, that ner 
two children should share onlv what would be left after 


“satisfying the mortgage,” that is, after Mrs. Taylor 
had been paid her debt in full. Very clearly, it 
was not Mrs. Dawson’s intent that Mrs. Taylor should 
herself pay one half of the debt due her—in other 
words reduce it one-half—and onlv on that condition 


share the verv questionable benefits of her mother’s 
will. 


Mrs. Taylor’s course in the matter is manifestly to 
the advantage of the estate; and the accomplishment 
of her purpose would relieve a situation respecting the 
property than which one more undesirable is inconceiv¬ 
able. The improvements on the property consist, as 
stated in the will more than twelve years ago, of a 
frame house, subject to prevailing and future building 
regulations respecting structures of the kind, and as 
the Court will judicially notice, the property is located 
in an important and valuable business section of the 
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city. To collect her note Mrs. Taylor had a choice of 
two proceedings: she could have sued her mother’s ex¬ 
ecutrix, and having obtained judgment subjected her 
mother’s real estate to sale, there being a deficiency of 
personal assets to meet the judgment, or she could pro¬ 
ceed as she has done to collect the note through a sale 
under the deed of trust. The only real estate her 
mother left was the property in question, subject to the 
deed of trust, in other words, as above stated, her 
equity, so-called, in the property. It is matter of com¬ 
mon knowledge that property sold subject to an en¬ 
cumbrance realizes far less than if sold with full title. 

From any and every viewpoint a sale of the property 
outright would be to the best interests of all concerned. 

b. The mortgage in question can be satisfied only by 
the payment in full of the debt thereby secured, that 
is to say, the note for $1,000 with interest to the date of 
payment. 

In using in her will the expression “satisfying the 
mortgage,” Mrs. Dawson evidently used the word “sat¬ 
isfying” in the sense of discharging; and unless the 
mortgagee of grace releases it the only way of dis¬ 
charging a mortgage is by paying in full the debt se¬ 
cured by it. 

Bunker v. Barron, 79 Me. 62. 

Howard v. First National Bank, 44 Kan. 459, 10 
L. R. A. 557. 

And that a note payable with interest at a time cer¬ 
tain bears interest until paid, even though payment be 
after maturity, is so well settled as to protest discus¬ 
sion. 

It has always been the law in this jurisdiction that 
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the holder of a note is entitled to interest after ma¬ 
turity and until payment. 

Dist. Col. v. R. R. Co., 8 App. D. C. 322, 376-7. 
Richards v. Bippus, 18 App. D. C. 293, 303. 

Goff v. U. S., 22 App. D. C. 512, 536-7. 


And such is the law uniformly in the absence of sta¬ 
tutory provision to the contrary. 

Brewster v. Wakefield, 22 How. 118, 127. 

Young v. Godbe, 15 Wall. 562, 566. 

Bernhisel v. Firman, 22 Wall. 170, 176. 

Loudon v. Taxing Dist., 104 U. S. 771, 774. 

In the last case the principle of the law is thus stated 
by the Supreme Court of the United States: 

‘‘All damages for delay in the payment of money 
owing upon contract are provided for in the allow¬ 
ance of interest, which is in the nature of damages 
for withholding money that is due. The law as- 
sumes that interest is the measure of all such dam¬ 
ages 

Though unnecessary, reference may be made to the 
question frequently arising whether when higher than 
the normal rate of interest is provided in a promissory 
note, the rate prescribed continues after maturity, or 
thereafter the normal statutory rate only is recover¬ 
able; except that it may be remarked that without ex¬ 
ception the cases dealing with that question recognize 
the running of interest after maturity. 

In a most instructive case, the opinion by Chief 
Justice Gray of Massachusetts, afterwards Associate 
Justice of the Supreme Court of the United States, 
treats the question fully and cites and reviews many 
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authorities, all, like the case itself, assuming without 
question and taking it for granted that, whether con¬ 
sidered as continuing interest or as damages for de¬ 
fault in payment, interest runs as well after as before 
maturity of a note. 

Union Institution, etc. v. Boston, 129 Mass. 82. 

In that case it was held that interest after maturity 
is ordinarily to be measured by the rate stated in the 
contract to the time of payment or of judgment; but 
in a case arising here, and cited in the opinion, the 
Supreme Court of the United States held otherwise, 
namely, that the stipulated higher rate runs only until 
maturity and thereafter the rate is that fixed bv law. 

Holden v. F. S. & T. Co., 100 U. S. 72. 

This question has however finally been set at rest in 
this jurisdiction by express statutory enactment as 
follows: 


“In an action in the Supreme Court of the Dis¬ 
trict to recover a liquidated debt on which interest 
is payable by contract or by law or usage, the 
judgment for the plaintiff shall include interest on 
the principal debt from the time when it was due 
and payable at the rate fixed by the contract, if 
any, until paid.” 

Code 1). C., Sec. 1184. 


c. As above remarked, the expression in Mrs. 
Dawson’s will “satisfying” means “discharging” the 
mortgage, and in default of the mortgagor’s discharg¬ 
ing a mortgage the mortgagee must resort to fore¬ 
closure; and in such event in adjudicating the amount 


11 


due on the mortgage debt for interest the rule is that 
the debt bears interest at the contract rate to the date 
of the final decree, after which date the total amount 
found by the decree for principal and interest hears 
interest at the rate prescribed by law. 

Amer. Securities Co. v. Goldsberrv, 69 Fla. 104. 

1 A. L. R. 15, 23-4. 

And that Mrs. Taylor’s interest in the premises is 
none the less because the instrument in question herein 
is in form a deed of trust instead of a mortgage is too 
obvious for argument. The deed of trust here long 
universally in use was confessedly designed to provide 
for a sale by the trustees without resort to the dilatory 
and expensive process of foreclosure: in all other es¬ 
sential respects there is no difference between the two 
forms of securing an indebtedness. 

<1. It remains only to consider two minor questions 
in the case. 

(1) In the bill (R. 3, ff. 3-4) it is alleged that 
Dawson has made a tender of the principal of the note 
in question and interest thereon for one year, and that 
the same was refused, and this appears from the cor¬ 
respondence between counsel set forth in the record 
(R. 5-6). Of this it is necessary only to remark that, as 
the tender was not kept good by Dawson, it disappears 
from the case; to which may be added that the tender 
is in any event negligible, seeing that the only effect of 
a tender is to stop interest at the date thereof, and 
this the action of the Court below if affirmed will effec¬ 
tually do, tender or no tender. 
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(2) Dawson in his answer (R. 10, f. 18) contends 
that by reason of laches on the part of Mrs. Taylor she 
is not entitled to receive in settlement of her note more 
than $1,000 with interest to the date of its maturity. 

The only merit of this contention is in its obstinacy. 
In its opinion, heretofore cited, this Court distinctly 

said (53 Wash. La\f\ Rep. 248): 

% 

‘‘W.e think that the claim of the plaintiff was 
not barred by the statute of limitations nor fore¬ 
closed by laches.’’ 

In again setting up the contention under considera¬ 
tion Dawson was evidently unmindful of the benison 
of the Psalmist as paraphrased by the hymnist, 

“How blest is he who ne’er consents, 

By ill advice to walk.” 

The decree below should be reversed. 

Respectfully submitted, 

Henry E. Davis, 

Attorney for Appellants. 







